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T
he 2005 U.S. Supreme Court decision Kelo v. City of New
London1 ignited a nationwide debate over whether gov-
ernments can use the power of eminent domain to take

property from one private party to transfer it to another private
party for the purpose of economic redevelopment. In narrowly in-
terpreting the constraints of the Fifth Amendment to the U.S.
Constitution, the Court opened the door for municipalities and
other governmental agencies across the country to take private
property on a more expansive basis than many had thought possi-
ble. The full implications of Kelo have yet to be determined. The
decision did, however, leave state and local governments free to
place additional limits on the exercise of the power of eminent do-
main, as is the case in Colorado because of various statutory and
constitutional safeguards that both predate and postdate the Kelo
decision.

The limits of these Colorado safeguards likely will face direct
judicial challenge. Colorado public agencies are facing significant
financial shortfalls in funding transportation infrastructure.2 In
searching for solutions, Colorado’s public agencies are considering
partnerships with private investors by inviting them to invest in
public transportation infrastructure or related supporting develop-
ment, in return for enjoying profits from user fees and other bene-
fits.3 Examples could include condemning private land for toll
roads financed by private investors, or for private housing or retail
development as part of a larger public transportation project.

It is only a matter of time before Colorado courts will be forced
to evaluate the limits of the power of condemnation under Colo-
rado law in these instances.The purpose of this article is to exam-
ine the Kelo decision and relevant Colorado law in the context of

a public–private partnership seeking to condemn private property
as a part of a larger transportation and redevelopment project.

Public–Private Partnerships and 
Transit-Oriented Development

A likely scenario in which the government’s authority to take
private property in Colorado will be tested is in connection with a
transportation project that also involves commercial redevelopment
pursuant to a public–private partnership. A “public–private part-
nership”means a contractual relationship between a public agency
and a private partner, in which the private partner provides a public
benefit, such as building transportation infrastructure improve-
ments, in return for receiving a business opportunity or other ben-
efit from the public agency.4

Indeed, though not yet a certainty, both the Colorado Depart-
ment of Transportation (CDOT) and the Regional Transporta-
tion District (RTD) are considering partnerships with private in-
vestors for some of their better-known projects.5 For example, it is
conceivable that RTD could partner with a private developer for
the creation of a “transit-oriented development,”6 such as the City-
Center Englewood project on RTD’s Southwest Corridor Light
Rail line.7 Such a project might, like CityCenter Englewood, in-
clude residential units, commercial space (such as retail, restaurants,
and offices), public parks, trails, and cultural facilities, as well as
transit facilities.8 RTD itself notes that it is exploring public–pri-
vate partnerships for stations along its West Corridor Light Rail
line,9 which already is the focus of controversy related to RTD’s
plans to condemn nearby property.10
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Although there are clear public benefits for such transit-oriented
development, private investors will benefit, as well. For example,
RTD currently is considering condemning a landowner’s residen-
tial and commercial property along its FasTracks West Corridor
line, for use as parking to support transit use and a neighboring
commercial office building.11 What will happen if a landowner re-
sists a condemnation by a public agency for such “transit-oriented
development”when private investors will receive direct benefits or
profits as a result? How would the Colorado Constitution’s “public
use” requirement come into play? Colorado Courts soon may be
faced with such a public–private partnership attempting to use em-
inent domain to take a landowner’s private property for a combi-
nation of transportation purposes, private profit, and economic re-
development.

The Kelo Decision
The 2005 Kelo decision ignited a nationwide discussion over the

use of eminent domain. As discussed below, the Kelo decision also
had repercussions on Colorado’s own public use safeguards for the
use of eminent domain for transportation projects.

Facts and Background
In January 1998, the state of Connecticut authorized a $5.35

million bond issue to support the planning activities of the New
London Development Corporation (NLDC), a private nonprofit
entity established years earlier to assist the city of New London with
redevelopment of the Fort Trumbull area.12 In February 1998, the

pharmaceutical company Pfizer Inc. announced that it would build
a $300 million research facility on a site immediately adjacent to
Fort Trumbull; local planners hoped that Pfizer would draw new
business to the area, thereby serving as a catalyst to the area’s rejuve-
nation.13 After obtaining state-level approval, the NLDC finalized
an integrated development plan focused on ninety acres of the Fort
Trumbull area.The development plan encompassed seven parcels:

• parcel one for a waterfront hotel and conference center
• parcel two for eighty new residences as part of a new urban

neighborhood
• parcel three for research and development office space
• parcel four to support either a park or a marina
• parcels five, six, and seven for additional office and retail space,

parking, and water-dependent commercial uses.14

In December 2002, the landowner petitioners, including Susette
Kelo, brought an action in the Superior Court of New London,
claiming that the taking of their properties would violate the Fifth
Amendment’s “public use”restriction.15 The petitioners owned fif-
teen properties in Fort Trumble, four located in parcel three, and
eleven located in parcel four. Some of their homes were being tak-
en for “park support,” which eventually might include parking.16

Petitioner Wilhelmina Dery was born in her Fort Trumbull house
in 1918, and had lived there her entire life. Her husband Charles
also lived in the house since they married some sixty years earlier.17

The Supreme Court Opinion
The U.S. Supreme Court held that the city of New London

could condemn the petitioners’ private homes for the purpose of
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transferring them to the NLDC for eco-
nomic redevelopment, even though there
was no showing by the city or the NLDC
that the property taken was harmful to the
community or blighted.The Court’s major-
ity rejected any literal requirement in the
Fifth Amendment that the condemned
property be put into use for the general
public, and instead embraced the interpre-
tation of “public use” as “public purpose.”18

The Court refused to adopt a bright-line
rule that economic development alone does
not qualify as a public use.19 The Court in-
terpreted the concept of “public purpose”
broadly, reflecting its longstanding policy of
deference to legislative judgments in the
field.20

The homeowners argued that their prop-
erty was being transferred from one private
party to another for purposes of economic
development and increasing tax revenues, in
violation of the public use clause of the
Fifth Amendment. In rejecting this argu-
ment, the Court noted the comprehensive
character of the ninety-acre integrated de-
velopment plan, the thorough deliberation
that preceded the plan’s adoption, and the
limited scope of the Court’s review of the
lower courts’ affirmation of the city’s exer-
cise of its eminent domain powers.21

Although the Court acknowledged that
the sovereign cannot take the property of
one private party for the sole purpose of transferring it to another
party, it found that a one-to-one transfer of property, executed out-
side the confines of an integrated development plan, was not pre-
sented in the case.22 The Court reasoned that the public end may
be as well or better served through an agency of private enterprise
than through a department of government—or so Congress might
conclude.23 The Court could not say that public ownership is the
sole method of promoting the public purposes of community re-
development projects.

Consistent with its 1954 decision in Berman v. Parker,24 the
Court refused to consider public purpose on a piecemeal basis by
an individual owner, but instead examined the public purpose be-
hind the entire redevelopment plan.25 In the Berman decision, the
Court upheld a redevelopment plan targeting a blighted area of
Washington, D.C.26 The owner of a department store located in
the area challenged the condemnation, arguing that his store was
not blighted. The Berman Court refused to evaluate this claim in
isolation, deferring instead to legislative and agency judgment that
the area must be planned as a whole for the plan to be successful.
The Court explained that “community redevelopment programs
need not, by force of the Constitution, be on a piecemeal basis—
lot by lot, building by building.”27 The public use underlying the
taking was affirmed.

Finally, the Kelo majority noted that states were free to provide
further protection beyond the federal Fifth Amendment.28 This
includes individual state constitutional requirements, as well as
state eminent domain statutes restricting public use.

The federal rule affirmed by Kelo and the breadth of the gov-
ernment’s power of eminent domain affirmed therein has been
summarized as follows: “as long as a public use (redefined as a pub-
lic purpose) is conceivable and possible, even if it never comes to
pass, the federal courts will accept it.”29 Justice O’Connor’s dissent
criticized Justice Kennedy’s summation of the federal test by say-
ing, “it is difficult to envision anyone but the ‘stupid staffer’ failing
it.”30 As stated by a noted authority, “The federal bar is presently
set so low as to be little more than a speed bump.”31

The Kelo decision received considerable public reaction, includ-
ing here in Colorado, putting the phrase “eminent domain” back
into the public’s awareness. Numerous states, including Colorado,
passed eminent domain legislation in response to the decision.32

Colorado’s House Bill 1411 states that “public use” shall not in-
clude the taking of private property for transfer to a private entity
for the purpose of economic development or enhancement of tax
revenue.

Colorado Safeguards for Landowners
As discussed in the Kelo decision, Colorado has constitutional

safeguards that go beyond the Fifth Amendment’s protections.
These are discussed below.

Colorado’s Constitutional Public Use Requirement
Article II, § 15 of the Colorado Constitution states: “Private

property shall not be taken or damaged, for public or private use,
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without just compensation.”Article II, § 14 allows takings for pri-
vate use only for a limited number of specifically defined uses: “pri-
vate ways of necessity, reservoirs, drains, flumes and ditches on or
across the lands of others, for agricultural, mining, milling, domes-
tic or sanitary purposes.”Any other proposed taking must be for a
public use. Section 15 states that “the question whether the con-
templated use be really public shall be a judicial question, and de-
termined as such without regard to any legislative assertion that
the use is public.”

The Colorado Supreme Court has reiterated the requirement
given in Article II, § 15 of the Colorado Constitution that the
question of whether a use is public is a judicial question for the
courts, without any regard to a legislative assertion that the use is
public.33 Nonetheless, although the General Assembly’s judgment
is not conclusive on the courts, it is entitled to careful considera-
tion and great weight as the judgment of a coordinate branch of
the government of the necessities of the state for the development
of its resources and the needs of the people.34

The Colorado Supreme Court has not drawn a precise line be-
tween public and private use.35 Instead, the definition of “public
use”must have enough elasticity to be capable of meeting new con-
ditions and improvements and the ever-increasing needs of socie-
ty.36 In determining whether a use is public, a court examines the
physical conditions of the country, the needs of a community, the
character of the benefit that a projected improvement may confer
on a locality, and the necessities for such improvement in the de-
velopment of the resources of the state.37

Incidental benefits to private parties. The question then arises:
What if a private party receives incidental benefits from a project?
The mere fact that private interests may be involved in some as-
pect of the condemnation or receive incidental benefits does not
defeat a public purpose. Rather, in reviewing a condemning au-
thority’s finding that a proposed taking is for a public use, the
court’s role is to determine whether the essential purpose of the
condemnation is to obtain a public benefit.38 Where the proposed
use is unquestionably public, incidental private use will not ad-
versely affect the legality of the taking.39

Cost of improvements. Taking the matter a step further, it does
not matter if the private entity pays for the entire cost of the im-
provements. Even if persons who benefit from the improvement
agree to pay for it entirely, the taking of necessary property is valid,
as long as the use of the property is a public use.40

Public or private ownership. Another factor that will be consid-
ered is whether the property to be condemned will remain in pub-
lic ownership or be transferred to a private party. However, the
transfer of the property to a private party is not dispositive, at least
in an urban renewal context.41

Colorado Statutes Governing Public Use
Colorado also has significant statutory protections that extend

beyond Kelo.These are discussed below.
House Bill 1411. In response to the controversy stirred by Kelo,

on June 6, 2006, Colorado’s Governor Owens signed House Bill
1411, amending CRS § 38-1-101(1)(b)(I), which now states that
“public use” shall not include the taking of private property for
transfer to a private entity for the purpose of economic develop-
ment or enhancement of tax revenue. Private property otherwise
may be taken solely for the purpose of furthering a public use.42 In
addition, the burden of proof is on the condemning entity to
demonstrate, by a preponderance of the evidence, that the taking
of private property is for a public use.43 If the condemnation action
involves a taking for the eradication of blight, the burden of proof
is on the condemning entity to demonstrate by clear and convinc-
ing evidence that the taking of the property is necessary for the
eradication of blight.44

Private toll road statutes. In 2006, the Colorado General As-
sembly was embroiled in a controversy over the proposed Front
Range Toll Road project, a 210-mile toll highway planned by pri-
vate investors since 1985 to bypass Interstate 25 from Pueblo to
Fort Collins.45 The purpose of the road would be to give commer-
cial traffic an alternative route around Colorado’s front range ur-
ban highways.46 The project would combine highway, railroad,
light rail, and utilities, and would be constructed on rural property
east of the heavily populated front range area. In response to public
outcry regarding the project, the Colorado Legislature passed sev-
eral amendments to Colorado’s toll road statutes prohibiting pri-
vate toll road companies from condemning property.47

CDOT public–private initiatives. However, a private toll road
company still can enter into a “public–private initiative” with
CDOT, provided that the project meets several statutory require-
ments: the toll highway must be open to the public; the project
must be approved through the transportation commission’s
statewide planning process; the project must condemn no more
property than that allowed by the various local planning organiza-
tions; and the project must comply with CDOT’s administrative
rules.48
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Importantly, if CDOT condemns the property with public
funds, CDOT cannot transfer the property to the private entity.49

The private entity can own the right-of-way only if the project is
entirely funded by private monies and CDOT determines that
such ownership is in the public interest.50 Additionally, if a private
investor approaches CDOT with an unsolicited proposal that re-
quires CDOT to spend more than $50,000, CDOT must open
the proposal to competitive bidding.51

An interesting issue is whether private toll road investors will be
forced by the courts to pursue such statutory public–private initia-
tives with CDOT as statutory toll road companies,or whether they
will be allowed to form their own quasi-public special district enti-
ties with separate statutory condemnation authority.52 It is unclear
whether such an entity would be required by the courts to follow
the new toll road laws, or whether the Colorado Constitution’s
public use requirement would be implicated.

RTD statutes and public use. RTD likewise has the power to
condemn property for public use.53 RTD has the power to estab-
lish, maintain, and operate a mass transportation system across or
along any public street, bridge, viaduct, or other public right-of-
way, or across any vacant public lands, without first obtaining a
franchise from the public body having jurisdiction.54 RTD also has
the authority to negotiate and enter into agreements with any per-
son or public entity for the provision of retail and commercial
goods and services to the public at transfer facilities.55

However, any use of an RTD transfer facility for the provision of
retail or commercial goods or services shall not be implemented if

the use would reduce transit services, would reduce the availability
of adequate parking for the public, or would result in a competitive
disadvantage to a private business reasonably near a transfer facili-
ty engaging in the sale of similar goods or services.56 Additionally,
the provision of retail and commercial goods and services at trans-
fer facilities must be designed to offer convenience to transit cus-
tomers and not be conducted in a manner that encourages auto-
mobile traffic from nontransit users.57

Necessity
An issue closely related to public use is whether the property

sought by the government is necessary for the project. A determi-
nation of necessity by the government is not reviewable by the ju-
diciary, absent a showing of fraud or bad faith by the condemning
authority.58 This limitation on the scope of a court’s review pre-
cludes review of the necessity of an acquisition of a specific parcel
of property absent bad faith.59 Does this also mean that a court
cannot scrutinize whether an individual parcel is being taken for a
public use in the absence of bad faith or fraud?

The U.S. Supreme Court has made it clear that, in an urban re-
newal context, it will not second-guess the legislature’s decision re-
garding an urban renewal project as a whole rather than lot-by-lot.60

Likewise, the Colorado Supreme Court has refused to examine
whether individual structures were in a state of disrepair calling for
condemnation as nuisances.61 As will be discussed below, the Colo-
rado Court of Appeals has followed this principle outside the ur-
ban renewal or blight context in the Geudner and Eat Out decisions.
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Statutory Authority
An issue in the taking analysis that is closely related to public

use is statutory authority. Statutory authority to take property is a
separate requirement for a valid taking,62 and a party may not con-
demn private property without demonstrating that the taking has
been statutorily authorized either expressly or implicitly.63

The Colorado Supreme Court recently examined the issue of
statutory authority in Colorado Department of Transportation v. Sta-
pleton.64 CDOT and Pitkin County sought to condemn Staple-
ton’s property for a 750-car parking garage,which would reduce air
pollution and traffic congestion in the city of Aspen.65 CDOT
claimed the proposed parking and transit facility would satisfy fed-
eral clean air requirements such as to secure federal funding for the
project.66 Pitkin County contended that the facility would serve as
an intercept lot for visitors of Aspen, and would provide parking
for and access to a large public trail system owned by the county.67

CDOT was statutorily authorized to condemn property for
“state highway purposes.”68 However, the statutory definition of
“state highway” does not include a parking transit facility.69

Nonetheless, the Colorado Supreme Court held that the proposed
use bore a “sufficiently direct functional relationship” to the im-
provement of the adjoining State Highway 82 so as to give CDOT
the implied authority to condemn the parcels.70

The Stapleton Court did not address the question of public use
under the Colorado Constitution. Justice Kourlis noted in her dis-
sent that there was a very real possibility that, after Stapleton’s
property was condemned for highway purposes, it would be leased

back to the Buttermilk Ski Area, a private corporation, to accom-
modate and supplement its own inadequate parking facilities.71

Colorado Case Law on Public Use
Three Colorado Supreme Court and Court of Appeals deci-

sions address the issue of private investors partnering with public
agencies to condemn private property for public works projects.
Note, however, that these decisions were issued before the passage
of the amendment to CRS § 38-1-101(1), which now states that
“Private property may . . . be taken solely for the purpose of further-
ing a public use” (emphasis added). It remains to be seen what ef-
fect this amendment will have on the precedential weight these
rulings will be given in the future.

The Shaklee Decision (Colorado Supreme Court)
In Public Service Company v. Shaklee, Public Service Company

(PsCo) sought to condemn the Shaklees’property to provide elec-
trical service to the Adolph Coors Company (Coors) for its mining
activities in Weld County. PsCo determined that an electrical
transmission line would have to be built from PsCo’s substation to
the Coors mine site, a distance of about 12.5 miles.72 Coors had an
agreement with PsCo to pay for most of the $1.3 million cost of
the line, while PsCo retained title and the right to provide service
to future customers from the extension line.73

The Shaklees argued that the taking was not for a public use.
The Colorado Supreme Court began by stating that the owners
have the burden of proving that the taking is not for a public use.74
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After citing the rules concerning the elastic definitions of public
use and the factors to be considered, the Court turned to whether
the use of right-of-way for purposes of constructing transmission
towers to carry electricity that would serve a single customer
(Coors) was a public use.75

The Court held that, for such electrical power uses, as long as
every member of the public had an equal right with all others on
equal terms to the use of the power produced, it did not matter
whether every person actually benefited thereby.76 The Court
found that the public had the right to use the power transmitted
by the lines on equal terms with Coors.77 Although PsCo had in-
dicated to members of the community that the transmission line
was the “Coors Line” and was unavailable for use by others, as a
regulated monopoly, PsCo had to provide service to the public
without discrimination.78

The Shaklees also argued that Coors paid for most of the con-
struction cost and that it would be prohibitively expensive for an-
other potential power user to pay for the necessary modifications
to make use of the high-voltage line.79 The Court rejected this ar-
gument, ruling that even if persons who benefit from the improve-
ment agree to pay for it entirely, the taking is valid as long as the
use of the property is a public use.80

The Geudner Decision (Colorado Court of Appeals)
In Denver West Metropolitan District v. Geudner, the Denver

West Metropolitan District (District) attempted to condemn
Geudner’s property to relocate a gulch across the property.81 All of
the officers of the District were members of the Stevinson family.82

A Stevinson-controlled corporation entered into a contract to
sell property that required relocating a gulch from the sale proper-
ty onto Geudner’s property. The engineering firm hired by the
Stevinson corporation submitted a proposal concluding that the
most hydrologically sound alignment was to channel the gulch
along its existing alignment on the sale property.83 The Stevinson
corporation rejected the proposal and directed the engineering firm
to relocate the gulch off the sale property and onto Geudner’s
property.84 When Geudner refused to sell, the District subse-
quently brought condemnation proceedings against him.

The trial court found rechanneling the gulch onto Geudner’s
property would enhance flood control and thus render some public
benefit.85 Nonetheless, the trial court concluded that the condem-
nation action was brought in bad faith and found there was no
public necessity for the relocation and that the primary purpose for
the relocation was to facilitate the sale of the Stevinson corpora-
tion’s property.86

The Court of Appeals distinguished judicial review of an
agency’s finding of necessity, which requires bad faith to invalidate
it, from public purpose, which does not. Although the existence of
a public purpose is always subject to judicial review, the necessity
of an acquisition of a specific parcel of property may be reviewed
by a court only on a showing of bad faith.87 The issues of necessity
and public purpose are closely related and, to some extent, inter-
connected.88 In reviewing a condemning authority’s finding that a
proposed taking is for a public use, the court’s role is to determine
whether the essential purpose of the condemnation is to obtain a
public benefit.89

If the primary purpose underlying a condemnation decision is to
advance private interests, the existence of an incidental public bene-
fit does not prevent a court from finding “bad faith”and invalidating

a condemning authority’s determination that a particular acquisi-
tion is necessary.90 Thus, the Court of Appeals affirmed the “bad
faith”finding of the trial court,using a public purpose rationale.91

The Eat Out Decision (Colorado Court of Appeals)
In City and County of Denver v. Eat Out, Inc., the city of Den-

ver decided to expand the Denver Art Museum by constructing
additional museum space and a related parking garage on private
property Eat Out was renting.92 A portion of the parking was to
benefit a private developer that constructed a condominium build-
ing on a portion of the property.93

The Court of Appeals began by noting that the mere fact that
private interests may be involved in some aspect of the condemna-
tion does not defeat a public purpose or necessity.94 Rather, in re-
viewing a condemning authority’s finding that a proposed taking
is for a public use, the court’s role is to determine whether the es-
sential purpose of the condemnation is to obtain a public benefit.95

The court found that the essential purposes of Denver’s project
were to build a parking garage, support buildings, and headquar-
ters space for the Denver Art Museum, as well as to allow land for
its library expansion.96 Although the private developer of a condo-
minium building constructed on a portion of the property was
benefited from Denver’s project, the condemnation of the property
was for a valid public purpose that was not incidental.97

Interestingly, Eat Out argued that the acquisition of the prop-
erty was not necessary,because Denver needed only a small parking
garage for the art museum expansion and library parking, but

The Colorado Lawyer |   March 2008   |   Vol. 37, No. 3          45

REAL ESTATE LAW



planned a large parking garage for the sole benefit of occupants of a
private high-rise condominium building to be constructed on the
property.98 However, the existence of a public purpose is always
subject to judicial review, but the necessity of an acquisition of a
specific parcel may be reviewed by a court only on a showing of bad
faith.99 Finding no bad faith, the court would not separately ad-
dress the issue of necessity.100

The Eat Out decision does not explicitly state whether the pro-
posed public and private uses were co-mingled or whether they
could be separated. Apparently the court was not presented with a
scenario in which Eat Out could distinguish a separate parcel as
being solely for the private use of the condominiums.

Implications and Analysis
It is not difficult to imagine a scenario in which CDOT or

RTD enter into a partnership with a private developer to construct
a public transportation project in which some of the property con-
demned is to be owned or leased by the developer for a private
business use, such as for retail or office space. Additionally, some of
the property might be used for transit support, such as for granting
a long-term lease to a fast food restaurant that serves a neighboring
transit station in return for the developer financing some of the
transportation improvements. The issue of whether the courts
would allow condemning a private citizen’s home for such a use is
unresolved.

The Colorado courts have yet to interpret the newly amended
CRS § 38-1-101(1)(b)(I), which states that “public use” shall not

include the taking of private property for transfer to a private enti-
ty for the purpose of economic development or enhancement of
tax revenue. Private property may otherwise be taken solely for the
purpose of furthering a public use. This could mean that an inci-
dental private purpose of economic development cannot be com-
bined with a primary public purpose, such as transportation.

Conversely, the meaning of “for the purpose of furthering a pub-
lic use”might differ from the meaning of “for the purpose of public
use.” Perhaps by including the word “furthering,” the legislature
meant that an incidental private interest could still “further”a pub-
lic use without changing the character of the use. On the other
hand, this reading would derogate the legislature’s use of the word
“solely.”

Recall that Article II, § 15 of the Colorado Constitution states
that the question of whether a use is public is a judicial question
for the courts without any regard to a legislative assertion that the
use is public.This raises the issue of whether the legislature can tell
the courts what constitutes a “public use”under the constitution—
and specifically whether property may be used solely for public
use—or whether the Colorado Supreme Court is bound only by
its own precedent interpreting the public use requirement.

Additionally, there is tension regarding whether the government
must show public use for every parcel it seeks to condemn. Al-
though CRS § 38-1-101(1)(b)(I), Eat Out, and Geudner mandate
judicial review of the existence of a public purpose, the necessity of
the acquisition of a specific parcel may be reviewed by a court only
on a showing of bad faith.101 As shown in the Eat Out decision, if
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the government is able to co-mingle public and private use, such
that they cannot be easily distinguished, the government will have
a much easier time justifying the incidental private use.

Conclusion
Colorado case law currently supports the concept of a public en-

tity partnering with a private entity and exercising the power of
eminent domain that provides a benefit to a private investor as part
of a large-scale transportation project, as long as the overall proj-
ect has a predominantly public purpose aside from economic de-
velopment or enhancement of tax revenue. If the condemning
agency can show that the project has an overall public purpose, and
that the proposed private use of a parcel is inseparably co-mingled
with the public purpose, it is likely that such a condemnation will
be upheld as valid.

However, the Colorado Supreme Court has yet to determine the
meaning of CRS § 38-1-101(1)(b)(I) as amended.The Colorado
Supreme Court may interpret this statutory amendment to pro-
hibit an incidental private purpose of economic redevelopment.
The Court also could interpret the statute to require judicial scruti-
ny of public use for each and every parcel sought to be condemned.
In the alternative, the Court could completely reject the legisla-
ture’s attempt to define public use as an invasion of its constitu-
tionally mandated independent scrutiny. Although the outcome of
the next Colorado Supreme Court case dealing with the public use
requirement is uncertain, what is certain is that the issues and im-
plications of public–private partnerships raised by the Kelo deci-
sion will continue to be controversial for many years to come.
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