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W OrKErS ’ C OMPEnSATIOn L AW

A Primer on the Requirements
for a Compensable Injury
by Lindsay J. Miller
This article provides practitioners an overview of the basic conditions for recovery under the Colorado Workers’
Compensation Act.
he average American working parent between the ages of
25 and 54 will spend more time at work during the day
than doing anything else.1

T

Employees attend social functions to woo clients, take breaks
during the workday, and sometimes travel to far-flung locations for
business purposes. What happens if an employee is injured or dies
in each of these scenarios? Who is liable and why? This article provides an overview for non-specialists in this area of law of what it
means to have a compensable injury under the Colorado Workers’
Compensation Act.

Legislative Declaration
The Legislative Declaration for the Workers’ Compensation
Act of Colorado (Act) states that it is the intent of the Act

to be interpreted so as to assure the quick and efficient delivery
of disability and medical benefits to injured workers at a reasonable cost to employers, without the necessity of any litigation,
recognizing that the workers’ compensation system in Colorado
is based on a mutual renunciation of common law rights and
defenses by employers and employees alike.2
This Declaration is echoed in Colorado case law and refines the
purpose of the Act. The purpose of the Act is to provide monetary
relief to employees who, while performing services for their
employer, suffer disability or death as a result of an accident or
injury arising out of and in the course of their employment.3 It is
important to note that it is initially the claimant’s burden to establish a right to compensation,4 and the broad expanse of the Legislative Declaration should not be interpreted as conferring benefits
on an otherwise ineligible claimant.5 It is also worth highlighting
the importance of the fact that if an injury comes within the coverage of the Act, a common law action, in most circumstances, is
barred, even though a particular element of damages may not be
provided as compensation.6

Codification and Definitions
The Act is codified in Articles 40 to 47 of Title 8 of the Colorado Revised Statutes. In a workers’ compensation analysis, one
should refer to the definitions section of the statute and confirm
that the parties involved meet the required definition and scope of
“employer” and “employee.”7 Additionally, note that the Act states
that if an employee who has been hired or is regularly employed in
the state of Colorado is injured in an “accident” or as a result of an
“occupational disease” arising out of and in the course of such
employment outside the state, compensation shall be determined
in accordance with Colorado law.8
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The Players:
General requirements and Special Cases
This section discusses the definitions of “employee” and “employer” under the Act.

Employee
Generally, there are three requirements, any two of which, when
met, can qualify an individual as an “employee” under the Act. They
are: (1) a contract for employment created in the state of Colorado;
(2) employment in the state of Colorado pursuant to a contract
created out of state; and (3) substantial employment in the state of
Colorado. If any two elements are met, it is irrelevant whether the
employee is a resident of Colorado or is injured outside the state, as
long as other statutory time limits regarding out-of-state employment are met.9
The definition of “employee” is quite lengthy and can be found
at CRS § 8-40-202. There are certain special cases that warrant
highlighting here. For example, the definition of “employee”
includes “aliens,” without distinguishing between legal and illegal
aliens; therefore, illegal aliens are not precluded from proving an
entitlement to benefits.10
Additionally, there are certain statutory exemptions and rules for
independent contractors.11 However, a person may be determined
to be an independent contractor even if all nine statutory factors
are not established.12 The presumption of independent contractor
status may be overcome by clear and convincing evidence of control over means and methods of performance that are unrelated to
the achievement of the end contracted for.13 Finally, inmates are
not employees of the state of Colorado or their county.14

Employer

employer has complied with insurance provisions of said
Articles; and
2) where, at the time of the injury, the employee is performing
services arising out of and in the course of the employee’s
employment; and
3) where the injury or death is proximately caused by an injury
or occupational disease arising out of and in the course of the
employee’s employment and is not intentionally self-inflicted.20
Special attention is given to claims of “mental impairment.” As
the name suggests, a mental impairment claim is not a physical
injury that occurred at work, but rather an injury “consisting of a
psychologically traumatic event that is generally outside of a
worker’s usual experience and would evoke significant symptoms
of distress in a worker in similar circumstances.”21
Not surprisingly, mental impairment claims must be “proven by
evidence supported by the testimony of a licensed physician or psychologist.”22 However, the Act recognizes that everyone has stressful events and days at work. As such, mental impairment claims
shall not be considered to have arisen from disciplinary action,
work evaluation, job transfer, layoff, demotion, promotion, termination, retirement, or similar good-faith actions taken by the
employer.23 These types of claims cannot be based on “facts and
circumstances that are common to all fields of employment.”24
Additionally, the claim must be either sufficient to render the
employee temporarily or permanently disabled from pursing the
offending occupation or to require “medical or psychological treatment.”25

Services Arising Out of and in the
Course and Scope of Employment

The definition of “employer” is to be broadly construed to effectuate the purpose of the Act.15 However, in exchange, a compliant
employer is provided the comfort of knowing that the Act specifically abolishes all common law rights and remedies in an employee
action against an employer for injuries (except as otherwise provided in the Act).16 This includes liability for the “death of or personal injury to any employee,” (except as otherwise provided in the
Act).17 In other words, recovery under the Act is meant to be the
exclusive remedy for covered employees.18 Intentional wrongs are
even covered under the Act, if committed in the course of employment.19

The core analysis of compensability starts at examining what the
employee was doing at the time of injury or death. Assuming the
employee and employer are covered by the Act, the next step in the
analysis is whether the service provided by the employee at the
time of the incident could be classified as “arising out of and in the
course and scope of employment.”26 It is also important to note at
the outset of this inquiry that the “employer takes the employee as
he finds him.”27 This concept is akin to the famous eggshell plaintiff. If an employee has a medical condition that makes him or her
susceptible to certain injuries, and the employee suffers such an
injury that is otherwise compensable under the Act, the employer
will likely not be able to escape all liability simply based on the preexisting medical condition excuse.

Conditions of recovery:
The Basics of Compensability

The Nexus Between the Injury and Employment

This section discusses the necessary elements of a successful
claim in detail. It also presents unique situations from various
Colorado cases.

The Three Factors
The right to workers’ compensation under Articles 40 to 47 of
Title 8, “in lieu of any other liability to any person for any personal
injury or death resulting therefrom,” arises in cases where each of
the following occur:
1) at the time of injury, both employer and employee are subject
to the provisions of Articles 40 to 47 of Title 8 and where
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Case law has addressed “arising out of and in the course of ”
employment as meaning that there must be a nexus between the
claimant’s injury and his or her conditions of employment. There is
no requirement that the conditions of employment be the direct
cause of the event that caused the injury.28 Furthermore:
[a]n activity “arises out of and in the course of employment”
when it is sufficiently interrelated to the conditions and circumstances under which the employee usually performs his job
functions that the Activity may reasonably be characterized as
an incident of employment, even though the Activity itself is not
a strict obligation of employment and does not confer a specific
benefit on the employer.29
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Must Meet Both Requirements
Breaking down this requirement even further, to qualify for
recovery under the Act, the claimant must demonstrate that the
injury meets both the “arising out of ” and the “in the course of ”
employment requirements.30 Specifically:
“in the course of employment” means the time, place, and circumstances under which the injury occurred while “arising out
of ” refers to an injury which has its origin in the employee’s
work-related functions and is sufficiently related thereof to be
considered part of employee’s service to employer.31

Deviation on a Personal Errand
There is an important exception to the arising out of and in the
course of rule: substantial deviation on a personal errand. In this
instance, where the employee has arguably crossed over the line
from business to pleasure, the inquiry becomes: Did the employee
deviate or “step away from” his or her employment? Was the activity purely one of personal recreation? Was the employer somehow
benefitted by the course of conduct?

Inc. Court. In Pacesetter Corp., the claimant argued that the administrative law judge erred in finding that his injuries were not compensable because they had occurred while he was engaged in a personal deviation from his course and scope of employment.40 The
claimant, Collett, was away on business making sales calls for his
employer when he was severely injured in a one-car accident; it is
undisputed that he was intoxicated at the time.41
The court determined that (1) at the time of the accident, Collett’s blood alcohol level was .251; (2) the police report estimated
that he was driving 90 miles an hour at the time of the accident;
(3) he had been drinking in his motel lounge with his assistant
sales manager after making some sales calls before leaving the
hotel; and (4) the accident occurred on a Sunday.42 The court recognized that “in some circumstances the act of consuming alcohol,
by itself, can constitute a personal deviation sufficient to remove
the claimant from the scope of employment.”43 Such was the case
in Pacesetter Corp.
However, in 1995, the Colorado Court of Appeals recognized
in Wild West Radio, Inc. v. Indus. Claims Appeals Office that even

The Traveling Employee
As a general rule, Colorado case law is clear that if an employee
is required to travel away from home, “activities covered by workmen’s compensation are enlarged as the employee has no choice
but to eat, sleep, and conduct all his other activities away from his
home.”32 Furthermore:
[a]n employee who is sent away from home on a business trip
for his employer is in most circumstances under continuous
workmen’s compensation coverage from the time he leaves until
he returns home.33
Additionally (and perhaps surprisingly), a traveling employee
need not be engaged in the actual performance of work to be considered engaged in the course of employment.34 If the employer
suspects that business has suddenly become pleasure, it is the
employer’s burden to show that the employee made a “distinct
departure from the scope of employment while on travel status.”35
The most notable example of this departure comes from the appeal
of the Silver Engineering Works, Inc. case, wherein the Colorado
Supreme Court stated that “when a distinct departure on a personal errand is shown,” the employee is no longer acting within the
course of their employment.36 In Silver Engineering Works, Inc., the
claimant was the widow of an employee who had drowned on a
weekend fishing/swimming excursion during an extended stay in
Mexico on company business. The Court found that the decedent
had
indeed stepped aside from his employment and was attending
to a matter of personal recreation, which was beyond that necessary to the normal ministration to needs of an employee on a
business trip.37
However, it is possible for the employee to remedy a deviation
and return to his or her status as an official employee. Whether an
employee has returned to the scope of employment after a personal
excursion is an issue of fact, with the burden of proof placed on the
claimant.38

Consumption of Alcohol
In Pacesetter Corp. v. Collett,39 the Colorado Court of Appeals
reached a similar conclusion to that of the Silver Engineering Works,
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when an employee deviates from his course and scope of employment by consuming alcohol, the employee’s deviation “can cease”
when the employee resumes performing services on behalf of the
employer.44 Specifically, the court “rejected the argument that
intoxication prevents an employee from performing any service on
behalf of an employer until the employee attains sobriety.”45
Nonetheless, in Goettman v. North Fork Valley Restaurant,46 largely a
case addressing personal jurisdiction, the court distinguished Pacesetter Corp. as merely supporting the proposition that “in Colorado,
the question of whether an employee’s consumption of alcohol is
outside the scope of his employment depends upon the facts and
circumstances of the case.”47

Horseplay
For many of us, the idea of horseplay in the workplace seems like
a clear deviation. However, facts and circumstances concerning the
workplace, work rules and enforcement, work environment,
employer, and employees may cause varying results at hearing. In
Lori’s Family Diner, Inc. v. Indus. Claims Appeals Office, the claimant
was employed as a busboy and his duties included emptying trash
into a dumpster.48 On the date of his injury, claimant was carrying
boxes to the dumpster when he encountered two or three kitchen
co-workers and “became engaged in conversation and teasing” with
one of them.49 The “teasing escalated to a physical level” when
claimant’s leg was caught and held as he kicked at a co-worker.50
Claimant then fell to the ground and broke his right arm.51

In reaching its decision, the court applied a four-part test to
determine whether horseplay is a deviation from employment: (1)
the extent and seriousness of the deviation; (2) the completeness
of the deviation; (3) the extent to which the practice of horseplay
had become an accepted part of employment; and (4) the extent to
which the nature of the employment may be expected to include
some horseplay.52
The court held that horseplay was common among the employees of Lori’s Family Diner, that the employer did not approve of it,
and that the managers verbally warned employees to stop such
conduct.53 Although the employer had a policy that an employee
would be “written up” three times and then fired for horseplay, no
employee had ever been disciplined under that policy.54 Accordingly, the court concluded that claimant’s conduct did not constitute a deviation from employment sufficient to preclude an award
of workers’ compensation benefits.55
It is unnecessary to prove all four parts of the test to determine
deviation; rather, the test serves merely as an objective method of
factual analysis.56 The third and fourth prongs may be viewed as
specific methods of proving that a claimant’s actions became part
of the employment.57 Employers should carefully note these results
and enforce safety rules in their workplace accordingly.

Paid Break
The concept of a paid break can be trickier to fit into the deviation category than the “horseplay” concept. What if the employee
leaves the work premises? Does it matter how far away the
employee travels while on break? Factors to be considered in this
instance are as follows: (1) whether the employment contract provides for breaks; (2) whether the break is a paid interval; (3) whether
the off-premises location is close to the employment site; (4)
whether the employer permits off-premises breaks; and (5) whether
the employee is limited in where he or she can go on breaks.58
In Roache v. Indus. Comm’n, the question was whether the
employer retained workplace control during the break period and
whether the activity giving rise to the injuries constituted a substantial deviation.59 In Roache, claimant’s injuries at a convenience
store arose out of and in the course of employment because
employees were expressly permitted to go to the convenience store
(located one block from the work site) during a paid break, because
there were no vending machines or cafeteria on the employment
premises.60

not Self-Inflicted Injury
The final condition of recovery under the Act is that the injury
or death is proximately caused by an injury or occupational disease
arising out of and in the course and scope of employment and is
not intentionally self-inflicted.61 “Accident” is defined in the Act
as an unforeseen event occurring without the will or design of the
person whose mere act causes it; an unexpected, unusual, or undesigned occurrence; or the effect of an unknown cause or, the cause,
being known, an unprecedented consequence of it.62 “Accident,”
“injury,” or “injuries” includes disability or death resulting from
accident or occupational disease.63
“Occupational disease” means a disease that results directly from
the employment or the conditions under which work was performed, which can be seen to have followed as a natural incident
of the work and as a result of the exposure occasioned by the nature
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of the employment.64 An occupational disease can be fairly traced
to the employment as a proximate cause and does not come from a
hazard to which the worker would have been equally exposed outside the employment.65
Colorado case law is settled that suicide will not be presumed.
If all facts equally weigh between an accident and suicide having
caused death, the law supposes an accident.66

Conclusion
Americans spend the majority of their life at work, dedicated to
earning a living to support themselves and their families. Workers,
if injured, may turn to a lawyer with whom they have an existing
relationship for advice—even if that lawyer does not regularly practice in workers’ compensation. This article is intended to provide
such lawyers a working knowledge of what a compensable injury
is, and to encourage them consult the Act for further guidance if
this basic hurdle to payment of benefits can be cleared.
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