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“Columbine” and Colorado’s Records Acts
by Lindsay J. Miller
This article provides an overview of the Colorado Open Records Act (CORA) and explains how disclosure
under CORA works. It offers practical considerations for making a CORA request within the litigation context.
The article also briefly discusses how criminal justice records are treated and analyzed under the Criminal Justice
Records Act for purposes of comparison.
he General Assembly has declared that with limited exceptions it is the “public policy of this state that all public
records shall be open for inspection by any person at reasonable times.”1 In furtherance of this policy, the General Assembly
enacted the Colorado Open Records Act (CORA), which requires
custodians of public records to make available to the public all public records, subject only to certain exceptions.2 In general terms,
“CORA provides a two-part framework to ascertain whether a
writing is a public record subject to disclosure under CORA: (1)
who made, maintained, or kept the requested record, and (2) why
he, she, or it did so.”3
The requesting party need not show any special interest in the
records sought,4 and Colorado law so values CORA’s intended
transparency that, generally speaking, a public official cannot deny a
person access to a public record without a specific statute permitting such withholding.5 While there are certain notable exceptions
to disclosure (some of which are discussed below), such exceptions
are to be narrowly construed.6 Further, if a custodian seeks to apply
an exception, it is the custodian’s burden to prove that such an exception applies.7
A related and equally important records act, the Colorado Criminal Justice Records Act (CCJRA), governs both criminal justice
records and records of official actions of criminal justice agencies.
As might be expected, due to the content and sensitivity of the information at issue, additional public policy considerations apply to
criminal justice records and greater discretion is afforded to custodians of these records.
CORA and CCJRA are valuable transactional tools for civil litigators, particularly for investigatory pre-trial or pre-litigation activ-
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ities, because the information in public records can save time and
resources for both the client and court. For example, the compliance
period for CORA records is extremely short compared to those for
standard discovery and disclosure.
However, to use these Acts to the fullest extent possible, when
seeking records or trying to protect them, litigators must be aware of
their client’s rights under CORA and the CCJRA. And the requirements of CORA and the CCJRA may collide and overlap, so
practitioners must know how to make these separate records requests. Although the records subject to these Acts and the procedures for requesting them are enumerated by statute, and parties are
obligated to comply with disclosure and discovery rules under the
Colorado Rules of Civil Procedure, CORA provides a procedure
for limiting disclosure, even if the record in question is presumptively subject to disclosure,8 and the CCJRA affords custodians a
significant amount of discretion that could easily be abused. Knowledgeable practitioners will be able to recognize when disclosure is
appropriate and argue for it.

CORA “Public Records”—What Qualifies?
The fundamental requirement of CORA is the initial determination of what is and what is not a “public record.”9 Under CORA,
the term “public records” is defined broadly to include “all writings
made, maintained, or kept” by the state or any political subdivision
of the state, including state agencies, institutions, and certain nonprofits formed by state-supported institutions of higher education
“for use in the exercise of functions required or authorized by law
or administrative rule or involving the receipt or expenditure of
public funds.”10 The term specifically includes the “correspondence”
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of elected officials, subject to specifically enumerated exceptions,
including (1) work product of the official, or (2) correspondence
that does not have a “demonstrable connection” to the official’s
duties as a public official and does not involve the receipt or expenditure of public funds.11

Emails Must Meet the Definition of a “Public Document”
Email is the predominant method of instantaneous, modern
communication. When CORA was originally adopted in the
1960s, email and text messages did not exist. However, with the
rapid expansion of this technology and its widespread use by state
officials in the 1990s, the General Assembly sought to clarify how
and when messages of this nature would be subject to CORA. In
1996, CORA was amended to incorporate email in two important
ways: email was included in the definition of “writings” covered by
CORA,12 and the General Assembly “added e-mail correspondence sent to and from elected officials as a public record.”13 The
General Assembly further included a third provision in these
amendments that affected the factors to be considered when determining whether a “writing” (including emails) is a public record.14
This provision recognized that public officials and employees may
use publicly funded resources to send a message, but this does not
“separate and alone from other considerations make the message a
public record.”15
The considerations associated with email analysis are illustrated
by Denver Publishing Co. v. Board of County Commissioners of County
of Arapahoe.16 The central question in this case was whether certain
sexually explicit and romantic emails sent between Baker, the thenclerk and recorder for Arapahoe County, and Sale, the then-assistant chief deputy clerk of Arapahoe County, constituted “public
records” within the meaning of CORA. The case arose out of Sale’s
action against Baker for constructive discharge, sexual harassment,
misuse of public funds, and other claims. In light of that case, the
Arapahoe County Board of Commissioners filed a petition for judicial declaration with respect to a request by the Rocky Mountain
News for inspection of the personal emails at issue.17
The Arapahoe County District Court ordered that the emails
and corresponding investigative report were to be disclosed. Both
Baker and Sale appealed. The Court of Appeals ruled that although the emails were subject to disclosure under CORA, there
was a constitutional privacy exemption that the trial court failed to
consider.18 The Rocky Mountain News appealed. On certiorari, the
Colorado Supreme Court confirmed that emails are afforded the
same considerations as other “writings,” and that only those emails
that addressed the performance of public functions or the receipt
or expenditure of public funds could be considered “public documents” under CORA.19 Therefore, the subject explicit emails were
not “public records.” No constitutional exemption exists, and the
constitutional privacy analysis conducted by the Colorado Court
of Appeals was unnecessary.20

Cell Phone Records and Diaries
Other cases regarding the disclosure of public records pertaining to elected officials echo the sentiment of Denver Publishing Co.
For example, the Colorado Supreme Court determined that former Governor Bill Ritter’s personal cell phone billing statements
were not public records subject to disclosure under CORA because
he did not “make, maintain, or keep” the billing statements in his
official capacity as governor, even if he received or made calls on
46
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the phone during regular business hours.21 Similarly, at issue in
Wick Communications Co. v. Montrose County Board of County Commissioners 22 was whether a public official’s personal diary, relied on
in preparing an official report, was a public record. The Wick Court
concluded that the diary was private, and again found that simply
because a document is created during one’s tenure as a public official does not render it a public record.23

Judicial Records
Judicial records of the Colorado Supreme Court regulation
counsel and Office of Attorney Regulation Counsel are not considered public records because these offices are part of the judicial
branch and thus their records are not records of the “state” or “an
agency” of the state for purposes of CORA.24

CORA Compliance
Under CORA, public inspection is mandatory unless it would
conflict with certain other legal requirements or an exception
applies.

Mandatory Disclosure
CORA requires custodians of public records to allow public
inspection of their records, except when the inspection (1) would
be “contrary to state statute,” (2) would violate federal law or regulations, (3) is prohibited by court order or rule, or (4) would violate
state requirements regarding lobbying practices.

Discretionary Disclosure—“Public Interest” Exception
CORA provides an exception to the “mandatory disclosure” rule
to restrict access to public records where substantial injury to public
interest would result, notwithstanding the fact that such records
might otherwise be available for inspection by a party in interest
or by the general public.25 To effectuate this exception, record custodians have discretion to withhold a record preliminarily and to
seek a court order permitting the restriction of the record.26
The “public interest” exception is best illustrated by Bodelson v.
Denver Publishing Co.27 This case arose out of the Columbine
High School shooting on April 20, 1999. On that tragic day, 12
students and one teacher were victims of a homicide at the high
school, perpetrated by two fellow classmates, Eric Harris and
Dylan Klebold. Approximately one month after the shooting, the
custodians of the victims’ autopsy records, along with the spouse,
parents, and next friends of the victims, filed a joint petition to restrict public inspection and disclosure of the reports, which are otherwise subject to disclosure under CORA. Klebold’s parents also
joined in the petition. They asserted that protection of the autopsy
reports was warranted under the CORA “public interest” exception, arguing that:
[r]elease of graphic autopsy reports of the children . . . would
serve no useful purpose; would add to the media firestorm
which these tragic and unfortunate events have created and continue to create; would cause great emotional harm or distress
and embarrassment to the Parent Petitioners . . . [would] inflame
the members of the general public . . . and would do irreparable
emotional harm to the Parent Petitioners and their family members with the result that the grieving and healing process which
must occur in our community . . . would be permanently impeded or defeated.28
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The Rocky Mountain News and The Denver Post intervened and
opposed the petition.29 The trial court granted the petition, stating
that restriction was appropriate unless and until disclosure was required for a criminal prosecution or until further order of the
court.30 The newspaper publishers filed a motion for reconsideration as it pertained to the autopsy reports of Harris and Klebold.31
The trial court found that CORA did not provide anyone but the
official custodian the right to initiate an action to deny disclosure
of a public record and that it lacked jurisdiction to prohibit disclosure of the perpetrator’s autopsy reports.32 The Klebolds appealed.33
The Colorado Court of Appeals began its analysis by reviewing
the general policy of CORA, which favors disclosure, and noting
that a requestor no longer needs to demonstrate a “special interest”
in the requested records.34 Next, the Court noted that autopsy
records are generally available for inspection pursuant to CRS
§ 24-72-204(3)(a).35 However, the Court immediately noted the
“public interest” exception to this rule, which gives discretion to the
“official custodian of any public record” to apply to the situs district
court for an order permitting restriction of the otherwise discloseable record, if disclosure of the contents of the record “would
do substantial injury to the public interest.”36
The concept of “substantial injury to the public interest” is not
defined in CORA. But as the Court noted in Bodelson, it “is to be
used only in those extraordinary situations which the General
Assembly could not have identified in advance.”37 The Denver Post
argued on appeal that the General Assembly must have concluded
that the “cost” of public access to potentially gruesome medical and
forensic information (which is arguably part of any autopsy report)
is outweighed by the “greater public interest in open government.”38
The Court rejected this notion, citing portions of the various family
members’ testimony to illustrate the impact on the community,
should these records be released.39 The Denver Post did not present
any evidence rebutting these contentions.40 Ultimately, the Court
of Appeals found that (1) the requested autopsy records fell within
the “public interest” exception under CORA; (2) the trial court
properly weighed the interests in releasing the records versus harm
to the public; (3) the trial court did not err in refusing to conduct

an in camera review of the records prior to issuing its ruling; and (4)
the trial court had jurisdiction to prohibit the disclosure of both the
perpetrators’ and victims’ records under this CORA exception.41

Additional “Public Interest” Exceptions
Other discretionary records that may be restricted from disclosure under the “public interest” exception include investigatory
records of law enforcement, details of research projects intended to
inform anticipated legislation, certain real estate appraisals conducted for the state or political subdivision, and certain records of
expenditure of public money. An exhaustive list is at CRS § 2472-204(2)(a)(I) to (2)(a)(IX)(D). Not surprisingly, custodians are
also warned that if inspection of any of the documents otherwise
protected by CRS § 24-72-204(2) is allowed to any “officer or employee” of a news outlet (including TV, radio, newspaper, or any
“other person or agency in the business of public dissemination of
news or current events”), the custodian must allow inspection to all
such news media.42 In other words, custodians cannot play “favorites.”

Mandatory Denial under CORA
Custodians must deny access to a variety of statutorily specified
records, unless access to these records is otherwise provided by law,
with few exceptions.43 Examples of records that fall into this category are: medical, mental health, and scholastic achievement
records of individuals; certain personnel files; certain library
records; and contact information for public elementary and secondary school students.44 The opinion recently issued in Jefferson
County Education Ass’n v. Jefferson County School District R-1 45 is
an interesting example of how Colorado courts assess personnel
records, with startling commentary on the level of privacy afforded
to such records (despite the policy of the appellee school district).
At issue in Jefferson County Education Ass’n was whether the sick
leave records of certain Jefferson County public school teachers are
part of a teacher’s personnel file for purposes of CORA.46 The suit
arose out of the concerns of various Jefferson County residents who
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alleged that teachers at four Jefferson County high schools participated in “sick outs” to protest specific proposals that the county
school board had discussed.47 Curiously, in each instance, whatever
the reason for the various teachers’ absences, the affected high
schools were closed for the day.48 In February 2015, a Jefferson
County resident sought under CORA “all records showing the
names of teachers who reported in sick” at each high school on the
relevant dates.49 The school district and records custodian determined that the request was appropriate and were prepared to release the records.50 The teachers union intervened and filed a
motion with the Jefferson County District Court under CRCP
106(a)(2), asking the trial court to compel the school district and
records custodian to deny the request.51 The trial court denied the
motion and granted a stay of its judgment pending appeal.52
The Court of Appeals began its opinion with a traditional
CORA analysis, noting that CORA makes it clear “that the custodian of personnel files must deny public access to the contents” of
said files.53 The Court then analyzed CRS § 24-72-202(4.5), the
“definitions” portion of CORA at the beginning of the Act, noting that § 4.5 is split into two sentences: the first identifies what
personnel files “are,” while the second states specific examples of
what “are not” personnel files.54 As is relevant here, the first sentence states, ‘“[p]ersonnel files’ means and includes home addresses,
telephone numbers, financial information, and other information
maintained because of the employer-employee relationship . . . .”55
The records at issue were not expressly included in this first sentence, so the Court applied the principle of ejusdem generis to “in-

terpret that sentence to figure out whether [the records fell] within
its coverage.”56
The Court construed the first sentence to mean “that the general term of ‘other information maintained because of the employeremployee relationship’ only applies to those things which are of the
same general kind or class as personal demographic information.”57
Because sick leave records are not of the same general nature as
personal demographic information, “a teacher’s absence is directly
related to the teacher’s job as a public employee.”58 Further, it is
conspicuous when a teacher is physically absent; there is nothing
personal or demographic about the absence from that standpoint.59
The teachers union also argued that disclosure of the sick leave
records was an invasion of privacy. The Court rejected this argument, stating that the sick leave records did not implicate the
teachers’ privacy interests and were not otherwise part of the individual teacher’s personnel files (such that exemption from disclosure would be appropriate), even though the school district
allegedly promised such records would be confidential.60 Public
employees have a narrower right and expectation of privacy than
other citizens in determining whether records constitute part of an
employee’s personnel file under CORA.61 Additionally, the Court
reiterated the fact that an absence is conspicuous to the public—
and “the reason for the absence is often equally conspicuous.”62
Therefore, the Court of Appeals affirmed the trial court’s judgment
that the sick leave records were subject to disclosure.

Denial of Access to CORA Records
If a custodian denies access to any public record, the applicant
may request a written statement from the custodian setting forth
the grounds for the denial with citation to the law or regulation
under which the access was denied.63 CRS § 24-72-204(5) is the
exclusive statutory remedy when a custodian fails to allow inspection of records.64 It provides that, with a limited exception, any person denied the right to inspect any applicable record may apply to
the district court of the district where the record is found for an
order directing the custodian of such record to show cause why the
custodian should not permit the inspection of such record. Before
filing such a lawsuit, however, the person seeking the records must
file a written notice informing the records custodian that the person intends to file an application with the district court. The notice
must be filed at least three business days prior to filing the application in the district court.
Unless the court finds that the denial was proper, it must order
the custodian to permit such inspection and, with a few exceptions,
must award court costs and reasonable attorney fees to the party
seeking the records.65 If, on the other hand, the court finds that the
denial of the inspection request was proper, the court must award
costs and attorney fees to the custodian if the court also finds that
the action was “frivolous, vexatious, or groundless.”66
The Court of Appeals has held that the trial court does not have
discretion to determine whether a requestor of records is a prevailing applicant; unless the court finds that the denial of the right to
inspect was proper, the award of attorney fees is mandatory.67

Criminal Justice Records
Special consideration must be paid to criminal justice records
because they are not considered public records under CORA. The
Colorado legislature identified several considerations that highlight
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its purpose in enacting the CCJRA: “the maintenance, access and
dissemination, completeness, accuracy, and sealing of criminal justice records are matters of statewide concern . . . .”68 As is relevant
here, the CCJRA defines criminal justice records as:
All books, papers, cards, photographs, tapes, recordings, or other
documentary materials, regardless of form or characteristics, that
are made, maintained, or kept by any criminal justice agency in
the state for use in the exercise of functions required or authorized by law or administrative rule . . . .69
If a criminal justice entity makes, maintains, or keeps a record
sought to be inspected, an analysis of whether the record is a “criminal justice record” under the CCJRA must be conducted.70 If the
records fall under the CCJRA, the next inquiry is whether the entity may allow inspection of the subject record,71 and whether further public policy considerations apply. This is the important distinction between the CCJRA and CORA: records of official
actions “shall” be open to the public under CCJRA, while all other
records of criminal justice agencies “may” be available for inspection.72 CORA and the CCJRA are often confused, even though
CORA specifically excludes “criminal justice records.”

The CCJRA, CORA, and Harris
Harris v. Denver Post Corp.73 is a good example of how analyses
under CORA and CCJRA are often intertwined and confused.
Like Bodelson, Harris arose out of the Columbine High School
shooting. In Harris, the Colorado Supreme Court granted certiorari to review whether (1) the Court of Appeals erred in holding
that privately owned personal property seized from a private home
by the government pursuant to a search warrant is a “public record”
subject to CORA, and (2) the recordings seized from private
homes pursuant to a search warrant and for the purpose of a criminal investigation are “criminal justice records” subject to CCJRA.74
After the Columbine High School shooting and as part of its
investigation into the planning and execution of the murders, the
Jefferson County Sheriff ’s Department obtained a search warrant
for the Klebold and Harris residences. Among the items seized
were the subject recordings (referred to as the “basement tapes”),
in which Harris and Klebold, perpetrators of the shooting, detail
their plotting and preparation for the murders.75 In 2000, families
of the shooting victims sought disclosure of these recordings and
other evidence. The sheriff ’s department declined, arguing that
CRS § 24-72-304(1) “prevented disclosure of evidence in the
course of an on-going criminal investigation.”76 At that time, the
sheriff ’s department was investigating who may have assisted Klebold and Harris in securing their weapons.77
The victims’ families filed suit, alleging that the records should
be made available under CORA; Harris’s and Klebold’s parents
filed motions to intervene; and The Denver Post intervened for the
specific purpose of reviewing the recordings.78 No one challenged
the legality of the search warrant or its execution.79 The Jefferson
County District Court granted the parents’ motion to intervene,
but denied the newspaper’s request for access on the basis that the
“items seized through the warrant were private property and never,
at any point, became criminal justice records,” and reasoned that if
the court were to grant The Denver Post’s request, any and all documents seized under a search warrant could theoretically be made
available to the public via the CCJRA (unless an exception
applied).80 The newspaper appealed the denial of inspection as to
the recordings.

The Colorado Court of Appeals initially found that the recordings were subject to the CCJRA, but reconsidered after a petition
for rehearing was filed, and ultimately determined that the recordings were subject to CORA.81 The Colorado Supreme Court disagreed, and ruled that the records were subject to the CCJRA:
Because the Sheriff obtained the recordings pursuant to a search
warrant that has not been invalidated and used them to investigate crimes connected with the Columbine killings, they are
criminal justice records under the CCJRA and are subject to the
Sheriff ’s exercise of sound discretion to allow the requested
inspection or not, utilizing a balancing test taking into account
the relevant public and private interests.82
In its ruling, the Supreme Court noted that “the CCJRA establishes procedures and criteria governing the inspection of criminal
justice records.”83 This is evidenced by the two categories of
CCJRA records, discussed above: records of official actions and
criminal justice records. Subject to the exceptions provided by law,
a custodian of a criminal justice record may exercise “sound discretion in allowing or not allowing inspection.”84 If a request pertains
to private records seized from an individual, the question (similar to
CORA) is whether the record is relevant to the public agency’s
function.85 If the answer is yes, and there is no statute or court
order otherwise prohibiting the inspection, the custodian may consider disclosure of the record and notify the owner of the records
of the request. The concerned parties (requestor and resistor) may
then engage in a dialogue with the custodian to argue their interests regarding the disclosure.86 A decision to allow or not allow inspection after this consideration and dialogue has taken place is
subject to judicial review under an abuse of discretion standard.87
Accordingly, the Court remanded the case to the district court
to order the sheriff to make a determination as to the disclosure of
the recordings, subject to the CCJRA.88
As a side note regarding the status of the “basement tapes,” the
local publication Westword reported in February 2015 that the
tapes were destroyed years ago. Sheriff Ted Mink ( Jefferson
County Sheriff from 2003 through 2014) approved the destruction of the tapes, along with shell casings, weapons, and other remaining Columbine evidence, in early 2011.89 The article stated
that “Mink says he wanted to insure that the rantings of Harris and
Klebold—who go into some details in the tapes about bomb-making and other preparations, [and] express hopes that others will
launch similar attacks. . . never surface on social media.” For those
who may be wondering if The Denver Post was ever allowed access
to the basement tapes, Westword reported that after the Harris case
concluded, “Sheriff Mink decided to release the writings of Klebold and Harris but keep the video and audio recordings the pair
made in the vaults. (Other videos, including several made for
school assignments and one showing the pair test-firing their
weapons, had already been released.)”90 It appears that the “basement tapes” were restricted for several years following the Harris
case, when they were finally destroyed. Various other records from
the shooting (including the infamous cafeteria video) are still available to the public on the Jefferson County Sheriff ’s Department
website and may be ordered for a fee.

Conclusion
Civil litigators who seek to obtain or protect public records must
understand what a “public record” is under CORA and which
records are subject to the CCJRA. Practitioners must understand
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how to obtain or keep public records protected and what actions
to take if records are not produced.
Records requests are no longer strictly the tools of transactional
practitioners and the interested public, as the above cases indicate.
Decisions to request or release records may have widespread and
significant impact and thus deserve careful consideration.
__________________________
The author would like to give special thanks to attorney Jim Folkestad, who first introduced her to CORA.
__________________________
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